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Form 13 

Notice to fix  NF0070 
Sections 164 and 165, Building Act 2004 

 

To:  L mited 
    
  
 ua 5381 
 
 z  

And to: 

 n 

  

  

  

 0 

 

The building 

Street address of building: 45A Norman Avenue 

Legal description of land where building is located: LOT 2 DP 340930 

Valuation number: 1814011802 

Building name: Industrial Building 

Location of building within site/block number:    Level/unit number:  

 

Particulars of contravention or non-compliance 

On the 2nd March 2023 at approximately 2.30pm, Council officers undertook an inspection at 
the above property and identified that a significant structure for a children’s play area had been 
constructed inside the building.  

This included a multi-level (floor to roof) steel structure, large slides, and other steel structures. 

The installation has affected the buildings means of escape. 

Council have no record of a building consent having been applied for or obtained for this 
building work.  
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This is in breach of section 40 of the Building Act which provides 

40 Building work not to be carried out without consent 

(1)  A person must not carry out any building work except in accordance with a building 

consent. 

(2)  A person commits an offence if the person fails to comply with this section. 

(3)  A person who commits an offence under this section is liable on conviction to a fine not 

exceeding $200,000 and, in the case of a continuing offence, to a further fine not 

exceeding $10,000 for every day or part of a day during which the offence has continued. 

 
Furthermore, the Building’s approved use as detailed in Building (Specified Systems, Change the 
Use, and Earthquake-prone Buildings) Regulations 2005 is Working high (WH) whereas on 
completion of the work the use will be Crowd large (CL).  

Council has no record of any written notice of change the use having been provided to 
Carterton District Council (The Territorial Authority). 

This is in breach of section 114 of the Building Act which provides the following: 

114 Owner must give notice of change of use, extension of life, or subdivision of buildings 

(1)  In this section and section 115, change the use, in relation to a building, means to 

change the use of the building in a manner described in the regulations. 

(2)  An owner of a building must give written notice to the territorial authority if the owner 

proposes— 

(a)  to change the use of a building; or 

(b)  … 

(c)  … 

(3)  A person who fails to comply with subsection (2)— 

(a)  commits an offence; and 

(b)  is liable on conviction, — 

(i)  in the case of an individual, to a fine not exceeding $5,000: 

(ii)     in the case of a body corporate, to a fine not exceeding $25,000. 
 

Section 115 of the Building Act 2004 provides that: 

115 Code compliance requirements: change of use 

An owner of a building must not change the use of the building, — 

(a)  in a case where the change involves the incorporation in the building of 1 or more 
household units where household units did not exist before, unless the territorial 
authority gives the owner written notice that the territorial authority is satisfied, on 
reasonable grounds, that the building, in its new use, will comply, as nearly as is 
reasonably practicable, with the building code in all respects; and 

(b)  in any other case, unless the territorial authority gives the owner written notice that the 
territorial authority is satisfied, on reasonable grounds, that the building, in its new use, 
— 

(i)  will comply, as nearly as is reasonably practicable, with every provision of the building 
code that relates to the following: 

(A)  means of escape from fire, protection of other property, sanitary facilities, structural 
performance, and fire-rating performance: 

(B)  access and facilities for persons with disabilities (if this is a requirement under section 
118); and 

(ii)  will, — 

(A)  if it complied with the other provisions of the building code immediately before the 
change of use, continue to comply with those provisions; or 
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(B)  if it did not comply with the other provisions of the building code immediately before the 
change of use, continue to comply at least to the same extent as it did then comply. 

 

To remedy the contravention or non-compliance you must: 

1) Supply to Carterton District Council, suitable reports from suitably qualified people 
showing how the building will satisfy the requirements of section 115 of the Act 2004.  

2) Make a satisfactory application for a certificate of acceptance as detailed in section 97 of 
the Building Act in regard to the completed steel structures. This must include 
appropriate documentation from a suitably qualified structural engineer confirming that 
that the structures comply with the Building Code clause B1 Structure.  

This notice must be complied with by:  

In regard to point 1 above within 30 working days. 

In regard to point 2 above within 20 working days  

Please note: If there is any additional building work to be undertaken you will need to apply for 
and obtain a building consent before undertaking additional building work (unless that work is 
specifically exempt under schedule 1 of the Building Act 2004)  

You may wish to combine a building consent application with point 1 above. If so, we may be 
prepared to extend the timeframe for compliance with point 1 as detailed above. 

Further particulars 

 
All building work, other than the building work detailed in building consent 220296, must cease 
immediately until the authority that issued this notice is satisfied that you are able and willing to 
resume operations in compliance with the Building Act 2004 and regulations under that Act. 
 
Please be aware of the requirements of section 363 of the Building Act which provides the 
following: 
 
363 Protecting safety of members of public using premises open to public or intended for 
public use 
 

(1)  A person who owns, occupies, or controls premises to which section 362W applies must 
not use, or permit the use of, any part of the premises that is affected by building 
work— 

(a)  if— 
(i) a building consent is required for the work; but 
(ii)  no building consent has been granted for it; or 
(b)  if a building consent has been granted for the work, but— 
(i)  no code compliance certificate has been issued for the work; and 
(ii)  no certificate for public use has been issued under section 363A for the part; or 
(c)  if a building consent has been granted for the work, and a certificate for public use has 

been issued under section 363A for the part, but— 
(i)  no code compliance certificate has been issued for the work; and 
(ii)  the certificate for public use has been issued for the part subject to conditions that 

have not been complied with. 
(2)  For the purposes of subsection (1), a part of premises may be affected by building 

work— 
(a)  whether or not the work has been completed; and 
(b)  whether the work is being or has been done to or in, or involves or involved the building 

of, — 
(i)  the part itself; or 
(ii)  some other part of the building that the premises comprise or form part of. 
(3)  A person who fails to comply with subsection (1) commits an offence. 
(4)  A person who commits an offence under this section is liable on conviction to a fine not 

exceeding $200,000 and, in the case of a continuing offence, to a further fine not 
exceeding $20,000 for every day or part of a day during which the offence has 
continued. 
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If you do not comply with this notice, you commit an offence under section 168 of the Building 
Act 2004 and may be liable to a fine of up to $200,000 and a further fine of up to $20,000 for 
each day or part of a day that you fail to comply with this notice. 

 

 

 

John Tait 
Building Services Team Leader 
Date: 6/03/23 
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